I. genesis of a Strategic Case The case of D.H. and Others v. the Czech Republic1
(hereinafter referred to as the D.H. or ostrava case) is a landmark case brought to the European Court of Human Rights (hereinafter referred to as the Strasbourg Court, court or ECtHR) by the Budapestbased European Roma Rights Centre (ERRC) on behalf of 18 Roma children from ostrava, the Czech Republic's third largest city, who, between 1996 and 1999, were placed in special schools for children with learning difficulties either directly or after a period in an ordinary primary school. In the Czech Republic, 'special schools' were a category of specialized schools intended for children with mild learning disabilities who were unable to attend 'ordinary' or specialized primary schools. By law, the decision to place a child in a special school was taken by the head teacher on the basis of the results of tests to measure the child's intellectual capacity carried out in educational psychology and child guidance centres, and the decision required the consent of the parent or legal representative of the child concerned. In the D.H. case, the applicants' parents consented and, in some instances, expressly requested their children's placement in a special school.
Following the unsuccessful filing of complaints in domestic courts in 2000, the applicants turned to the Strasbourg Court, alleging that their assignment to special schools for children with learning disabilities contravened the European Convention on Human Rights (hereinafter referred to as the convention or ECHR). They argued that their placement in special schools amounted to a general practice that had resulted in segregation and racial discrimination through the coexistence of two autonomous educational systems, namely 'special schools' for the Roma and 'ordinary primary schools' for the majority of the population. According to the ECtHR's case law, a difference of treatment is discriminatory for the purposes of Article 14 of the convention (prohibition of discrimination) if it "has no objective and reasonable justification", that is, if it does not pursue a "legitimate aim" or if there is not a "reasonable relationship of proportionality between the means employed and the aim sought to be realised". 2 The then ERRC legal director, James goldston, explains the reasons why the Czech Republic was chosen as a primary focal point for litigation:
As one of the most enlightened and wealthiest of the Central and Eastern Europe countries, it was a representative symbol for the post-Communist region. [...]The pseudo-scientific basis for student assignments to Czech schools offered a target vulnerable to legal challenge. [... S]everal local Romani and other Ngo actors in the Czech Republic had already been discussing issues related to Roma education for some time. [...] The city of ostrava, the third largest, was attractive in view of its large Romani population and the number of community organisations present.
To obtain data to document and support the claim, the ERRC initiated a process of dialogue with Romani communities, lawyers and human rights nongovernmental organization (Ngos). After several months of intensive research conducted, in particular by local Romani representatives, who directly contacted school administrators and teachers in the ostrava region, comprehensive data were compiled demonstrating an overwhelming practice of disproportionate assignment of Romani pupils to special schools.
Indeed, although Roma represented only 2.26% of the total number of pupils attending primary school in ostrava, 56% of all pupils placed in special schools in ostrava were Romani.
Moreover, whereas only 1.8% of non-Roma pupils were placed in special schools, the proportion of Romani pupils in ostrava assigned to special case. In this present article, the contributions collected in this journal by the ERRC staff, who were involved in the D.H. case with different roles, have a special consideration for the extent and quality of direct information on the preparation and evolution of the case and especially for the fact that the grand Chamber has on the whole accepted the evidence and the reasoning of the applicants who were supported in Strasbourg by the ERRC. 4 Note that in the Czech Republic, the Roma have national-minority status. See, ECtHR, D.H. (grand Chamber), op.cit. note 1, para.14. 5
Ibid., para.190. schools was 50.3%. Altogether, Romani children in ostrava were more than 27 times as likely as non-Romani children to be sent to special school. To build a concrete case, the ERRC team identified the victims whose individual cases could serve as representative examples of the broader pattern. Lawyers and researchers from ERRC met with hundreds of Romani children and their families and informed them about the unlikelihood of success, the possibility of retaliation and the long time before a final result would be known.
In Strasbourg, many Ngos submitted third-party interventions to support the applicants' claim, among others, Human Rights Watch, Interights, Minority Rights group International, European Network against Racism and the European Roma Information office. 7 Moreover, the court considered reports from various bodies from international governmental organizations such as the European Commission against Racism and Intolerance, the Advisory Committee on the Framework Convention for the Protection of National Minorities (FCNM), the Council of Europe (CoE) Commissioner for Human Rights and the European union Agency for Fundamental Rights.
The third-party intervention process may be beneficial for the court because it may assist in clarifying the context in which a particular policy or practice has been adopted by a convention state. It is also evident that it may be of considerable assistance for the applicants to have the support of a respected human rights organization with particular experience and expertise in the area concerned . 8 Louise Arbour, the then uN High Commissioner for Human Rights, praised this system, noting: "The dramatic expansion in the Court's practice of amicus curiae third party briefs, which put before the Court broader views and other legal approaches, and which can be beneficial in giving the Court's interpretations of the Convention the richest possible basis." 6 Ibid. 7
The Strasbourg Court operates a well-established and important system for intervention in cases by third parties. Article 36 of the convention permits "any person concerned" (which might include a state, an individual, or an organization) to intervene if it is considered to be "in the interest of the proper administration of justice". Any time after the court has given the respondent state notice of an application, a third party may be given permission by the court to submit written comments or, in exceptional cases, to take part in hearings. See 
A. The Chamber's Decision: A Conservative Ruling
Almost seven years after the initial complaint was lodged before the Strasbourg Court, the Chamber (Second Section) of the ECtHR, in its judgment delivered on 7 February 2006, rejected by six votes to one the complaint, by finding that there had been no violation of Article 14 (non-discrimination) taken in conjunction with Article 2 of the First Protocol to the Convention (right to education). 0 The chamber held that, among other things, "the government ha[s …] succeeded in establishing that the system of special schools in the Czech Republic was not introduced solely to cater for Roma children" and that "the rules governing children's placement in special schools do not refer to the pupils' ethnic origin […]".
The court further observed that although the relevant statistics were alarming and the situation in the Czech Republic concerning the education of Roma children was "by no means perfect", the court was unable to find that the placement of the applicants in special schools was discriminatory or was the result of racial prejudice. 2 As seen, the chamber found it significant that the system of special schooling was not established solely for Romani children but, for the court, was established with the legitimate aim of adapting the educational system to the needs and aptitudes or disabilities of children regardless of their ethnic origin.
As for the statistics submitted by the applicants as evidence, although for the court a general policy having dispropor- tionately prejudicial effects on a particular group can be considered discriminatory, it held that statistics are themselves not sufficient to establish this.
As regards the tests conducted to measure the child's intellectual capacity, the parties did not dispute before the court that the tests were not administered by professional psychologists; consequently, the chamber decided that it was not the role of the court to require the Czech authorities to show that individual psychologists had not adopted a discriminatory approach to these particular children.
The chamber placed considerable weight on the failure of the applicants' parents to lodge appeals to the decisions to place their children in special schools and about the fact that in a number of the cases the parents had specifically requested that their children be transferred to a special school.
The chamber noted that the applicants' parents failed to take any action, despite receiving a clear written decision informing them of their children's placement in a special school. Conversely, when, as happened with applicant number 10 from the list annexed to the judgment, the parents sought a transfer to an ordinary school, their request was complied with despite the fact that she was unsuccessful in the psychological tests.
Similarly, applicant number 11 was transferred to an ordinary primary school as soon as her mother withdrew her consent to her placement in a special school. The court also noted that in the case of applicant number 16, her transfer to an ordinary school was actually initiated by the special school she attended, where she had obtained good results. Conversely, an offer of a similar transfer for applicant no. 17 was turned down by her mother.
7 Therefore, in the court's view, the fact that some of the applicants were transferred to ordinary schools proves that, contrary to what has been alleged by the applicants, the situation was not irreversible. 8 As to whether the consent of the applicants "parents was 'informed'", the court held that it was the parents' responsibility, "as part of their natural duty", to ensure that their children receive an education.
Therefore, for the chamber, it was the parents' responsibility to find out about the educational opportunities offered by the state, to make sure they knew that they gave their consent to their children's placement in a particular school and, if necessary, to make an appropriate challenge to the decision ordering the placement if it was issued without their consent. 20 As a result, the chamber concluded that although the applicants may have lacked information about the national education system or found themselves in a climate of mistrust, the concrete evidence before the court did not enable it to conclude that the applicants' placement, or in some instances, continued placement, in special schools was the result of racial prejudice, as they have alleged.
Although the chamber took into consideration the circumstances of each case to decide whether the parental consent was an 'informed consent', the assessment on the validity and quality of the consent was based on a comparative perspective based on the average majority persons, who are generally familiar with their rights, have not experienced pressure from public authorities and have access to relevant information to make informed decisions on their own.
22 Surprisingly, in this rather conservative and formalistic decision, there was only one dissenting opinion, expressed by the Portuguese Judge Cabral Barreto. He noted that the Czech government had previously conceded that "Romany children with average or above-average intellect [a]re often placed in [special] schools on the basis of results of psychological tests", "[t]he tests [we]re conceived for the majority population and do not take Romany specifics into consideration", and in some special schools, "Romany pupils made up between 80% and 90% of the total number." 2 For Judge Cabral Barreto, taken together, these concessions amounted to "an express acknowledgement by the Czech State of the discriminatory practices complained of by the applicants." 2 The chamber's decision prompted a number of criticisms by Ngos, academics and human rights activists best summarized by the Roma activist, Claude Cahn: "[the Chamber's decision] seemed to indicate a future of constricted, formalistic Court interpretations of discrimination, an approach which would nullify possibilities for remedy in all but the most egregious cases."
2 The conservative position of the Strasbourg Chamber is particularly striking in comparison to the development of non-discrimination norms and their interpretation taking place in other European institutions, especially in the European union.
2 Indeed, not only has the Eu established clear defi- 28 The chamber's decision was thus considered by many to be not only a hindrance in the improvement of the situation of the Roma, but more generally a crystallization of non-discrimination norms in Europe.
In this much criticized chambers' decision, a spark of hope for the applicants emerged not only from Judge Cabral Barreto's dissenting opinion (above), but also from the concurring opinion expressed, even if "only after some hesitation", by Judge Costa of France (also President of the Court).
2 He admitted that "[g]enerally speaking, the situation of the Roma in the states of Central Europe undoubtedly poses problems." 0 When it comes to the special school system at issue, he conceded: "[t]he danger is that, under cover of psychological or intellectual tests, virtually an entire, socially disadvantaged, section of the school population finds itself condemned to low level schools, with little opportunity to mix with children of other origins and without any hope of securing an education that will permit them to progress."
In the end, Judge Costa noted that the court's grand Chamber might be "better placed than a Chamber" to revisit the case law applicable in this area.
2 Judge Costa's prediction materialized on 3 July 2006 when a panel of the court's grand Chamber accepted the request of the applicants to refer the case to the grand Chamber.
B. The Grand Chamber's Ruling: A Remarkable Reversal
on appeal, in a surprising reversal, the grand Chamber pronounced that it had, by a vote of 13 to 4, overturned the chamber's decision and determined that the relevant Czech legislation at the time had had a disproportionately prejudicial effect on the Roma community and that the applicants, as members of that community, had necessarily suffered the same discriminatory treatment. For the grand Chamber, contrary to the chamber, there had been thus a violation of Article 14 of the ECHR (Prohibition of discrimination), read in conjunction with Article 2 of Protocol No. 1 (Right to education).
The grand Chamber's decision is significant in a number of respects but, especially, for its progressive and modern approaches to key non-discrimination issues in line with other European institutions and legal instruments-first of all the Eu Race Directive. In addition to a clear condemnation of segregating practices in education, the new legal developments included, among other things, the prima facie evidence capable of triggering a shift of the burden of proof in cases of indirect discrimination, the role of statistics to assess the impact of a measure or practice on an individual or group, the principle of no waiver of the right not to be subjected to racial discrimination, and a clear recognition of the Roma as a specific type of disadvantaged and vulnerable minority requiring special protection. Moreover, the notion of discrimination, defined as less-favourable treatment without objective and reasonable justification, takes a further step toward its emancipation from subjective elements such as intent and purpose in cases other than hate crime. The court further established that the convention addresses not only specific acts of discrimination, but also systemic practices that deny the enjoyment of rights to racial or ethnic groups.
These new legal elements will be analyzed in the next paragraphs by referring not only to the D.H. case, but also to other relevant international instruments.
II. Segregation in Education and the D.H. Case
The case of D.H. concerned primarily the scope of the right to education-the most controversial right since the League of Nations-and, in this regard, required a decision on whether the practice of the Czech authorities that had resulted in de facto segregation could be considered to be compatible with the right to education as provided by the ECHR and its protocols.
Racial segregation of Roma is a common feature in Europe, and studies clearly show this alarming phenomenon in many areas, including education. Segregation has taken place within a classroom by sitting Roma pupils in a different part of the room. Arrangements have also been made to instruct them in separate classrooms within the same school (following the same curriculum or a 'simple version'). Schools and educational authorities may segregate pupils on the basis of a perception of 'their different needs' and/or as a response to behavioural issues and learning difficulties. The latter could also lead to the frequent placement of Roma pupils in 'special schools' for mentally handicapped children, which is still a worrying phenomenon in Member States like Hungary, Slovakia and the Czech Republic.
What is relevant is that whatever the particular form of separate schooling-segregation in so-called 'special schools' for children with developmental disabilities, segregation in Romani ghetto schools, segregation in all-Romani classes, denial of Romani enrolment in mainstream schools, as well as other phenomena-the quality of education provided to Roma is invariably inferior to the mainstream educational standards in each country.
0 Clearly, following a curriculum inferior to that of mainstream classes means the opportunities for further education and for finding employment in the future is drastically reduced. Some observers described these forms of segregation in education as "the latent modern day version of the 'separate but equal' doctrine" creating a parallel between the D.H. grand Chamber's judgment and the leading case of the uS Supreme Court Brown v. Board of Education, in which it was held that racial segregation-the 'separate but equal' educational system-was unconstitutional under the 14th Amendment to the uS Constitution.
2
It is important to note that discussing dismantling segregation in education is more complicated than it may seem at first glance. Segregation in education is in fact often the unintended effect of policies and practices applied by schools and educational authorities with 'good intentions' for the purposes of overcoming language barriers or remedying the lack of preschool attendance of Roma children.
A problematic and 'disguised' form of segregation in education that is often practiced in good faith is, for instance, the so-called 'early tracking' of students that is done in many schools and educational authorities in Europe. This practice refers to the segregation of children into separate schools based on ability before the age of 13 years. According to the European Commission in its Communication on Efficiency and Equity in European Education, "whilst ['early tracking'] need not necessarily involve a division into academic and vocational tracks, in practice this tends to be the case."
The European Commission notes, Education systems with early 'tracking' of students exacerbate differences in educational attainment due to social background, and thereby lead to even more inequitable outcomes in student and school performance." After having noted that compulsory education is a means of providing the basic education and key competences required by all to prosper in a knowledge-based society and that this is especially important for some disadvantaged groups, in particular migrants and ethnic minorities, the European Commission further notes: "Early tracking has 42 especially negative effects on the achievement levels of disadvantaged children. This is partly because it tends to channel them towards less prestigious forms of education and training."
Another example of unintended negative or discriminatory result of certain educational and pedagogical measures can be taken from the so-called 'supportive pre-school classes' aimed at enabling Roma and other pupils to follow the regular curriculum. In this regard, the FCNM Advisory Committee, although expressing in general its appreciation for supportive preschool classes, at the same time indicated that there is a dangerous grey zone between segregating special classes and supportive and remedial classes. In the D.H. judgment, the grand Chamber accepted that the decision of the Czech authorities to retain the special-school system was motivated by the desire to find a solution for children with special educational needs. 8 At the same time, the court "shares the disquiet of the other Council of Europe institutions who have expressed concerns about the more basic curriculum followed in these schools and, in particular, the segregation the system causes." one of the main problems arising from the D.H. case is that whatever the merits of separate education for children with genuine mental disabilities, the decision to place Roma children in special schools was in the majority of cases not based on any actual mental disability but rather on language and cultural differences that were not taken into account in the testing process. This can be also inferred from the fact that the tests used to place the Roma children in the 'special schools' were the same for all children who were examined, irrespective of their ethnic origin. The Czech authorities themselves acknowledged in 1999 that Romany children placed in special schools displayed an average or above-average intellect and were placed in those schools solely on the basis of the results of psychological tests that were conceived for the majority population without taking Roma specifics into consideration.
In this regard, the court noted that various independent The court concluded that, at the very least, there was a danger that the tests were biased and that the results were not analyzed in the light of the particularities and special characteristics of the Roma children who sat them.
From the reasoning of the court in the D.H. case it may be inferred that the right to education means not only the individual's obligation to attend school and the state duty to provide schooling, but also the duty to reasonably accommodate specific Romani needs in public education. This deductive conclusion, however, has not been fully elaborated in the D.H. judgment, and it is hoped that the Strasbourg Court will have the opportunity in the near future to take a more explicit stance in this regard and clarify whether and under what circumstances the convention requires a duty of reasonable accommodation and/or affirmative action in case of minority education (infra).
III. Racial Discrimination: The Major Legal Contributions of the D.H. Ruling
In addition to the reasoning elaborated by the grand Chamber on the right to education and segregational practices, the most significant contributions of the D.H. judgment are probably those related to the issues of indirect discrimination.
A. Modern Approaches towards Indirect Discrimination
As admitted by David Strupek, among the applicants' counsels, the D.H. case was from its very beginning based on the theory of indirect discrimination rather than direct discrimination: "This does not mean that open racism and a direct intention of school directors or child psychologists had not played a role in the placement of Romani children into special schools. It obviously had, but it simply could not be proven."
7
As is well known, the main element of indirect discrimination is not the intention to discriminate but the actual effect of any given measure or policy. 8 As seen earlier, special classes or special curriculum for the Roma have been often introduced with 'good intentions' for the purposes of overcoming language barriers or remedying the lack of preschool attendance of Roma children. The claim put forward by the applicants in fact was not that the Czech government intended to discriminate against them, but that, as the government itself admitted, the effect of the educational testing it administered was to place an overwhelming number of Romani children in schools for the mentally disabled, thereby denying them the right to an education on an equal footing with non-Romani children.
For the Czech authorities, on the contrary, race, colour or association with a national minority had not played a determining role in the applicants' education: the process by which the criteria were applied and the system of special schools was all racially neutral, as the chamber confirmed in its judgment.
Moreover, for the Czech authorities, this case could not be considered one of indirect discrimination which could be established with the aid of statistics. In this regard, they contended that the was to achieve equality of employment opportunities and to remove barriers that have operated in the past to favor an identifiable group of white employees over other employees. under the Act, practices, procedures or tests, neutral on their face and even neutral in terms of intent, cannot be maintained if they operate to 'freeze' the status quo of prior discriminatory practices." Art. 2(2)(b) of the Eu Race Equality Directive reads: "Indirect discrimination covers situations where 'an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary." 59 ECtHR, D.H. (grand Chamber), op.cit. note 1, para. 147.
Strasbourg case law, as in the Zarb Adami v. Malta case, 0 in which the court had relied extensively on statistical evidence submitted by the parties, was not comparable to the instant case: firstly, the Zarb Adami case was far less complex, and secondly, the statistical disparities found in that case were the result of a decision by the state concerned, whereas for the Czech authorities, the statistics relied on by the applicants in the D.H. case reflected first and foremost the parents' wishes for their children to attend special school, not any act or omission on the part of the state.
As said earlier, the D.H. case was based solely on statistical figures collected by the European Roma Rights Centre, supported by reports from various organizations and the Czech authorities' own admissions. on this point, the chamber clearly held in its ruling that statistics are not by themselves sufficient to disclose a practice that could be classified as discriminatory. The grand Chamber completely reversed this view. It reacted to a new development emerging from the recent ECtHR's case law and affirmed that where an applicant is able to show, on the basis of reliable statistics, the existence of a prima facie indication that a specific rule-although formulated in a neutral manner-in fact affects a clearly higher percentage of members of one group than members of a comparative group, it is for the respondent government to show that this is the result of objective factors unrelated to any discrimination.
The task of the court was thus to establish whether a neutral act had placed a particular group at a significant disadvantage. If so, a presumption of indirect discrimination would arise, which would shift the burden of proof rebutting it to the respondent government. As already stated in previous cases, in examining the impact of a measure or practice on an individual or a particular group, the use of reliable statistics would be sufficient to constitute the prima facie evidence that the applicant would be required to produce.
In other words, in cases of indirect discrimination, where the applicant demonstrates that significantly more people of a particular category are placed at a dis- here an applicant is able to show, on the basis of undisputed official statistics, the existence of a prima facie indication that a specific rule-although formulated in a neutral manner-in fact affects a clearly higher percentage of women than men, it is for the respondent government to show that this is the result of objective factors unrelated to any discrimination on grounds of sex. If the onus of demonstrating that a difference in impact for men and women is not in practice discriminatory does not shift to the respondent government, it will be in practice extremely difficult for applicants to prove indirect discrimination. advantage by a given policy or practice, a presumption of discrimination arises. The burden then shifts to the state to reject the basis for the prima facie case or to provide a justification for it. one of the key arguments of the applicants in the D.H. case, especially before the grand Chamber, was that the ECtHR's concept of prohibition of discrimination should be closer to that found within Eu law, including the case law of the European Court of Justice (ECJ). The Strasbourg Court decided to follow the applicants' reasoning by referring extensively not only to its own case law, but also to the Eu law explicitly quoting the definition of indirect discrimination and the stipulation of the reversal of the burden of proof from the European Council Directive 2000/43/ EC implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, as well as entire passages from ECJ judgments regarding indirect discrimination and the use of statistical evidence.
B. Statistical Evidence and Burden of Proof in the Context of Indirect Discrimination
As seen earlier, in D.H., the grand Chamber considered that when it comes to assessing the impact of a measure or practice on an individual or group, statistics which appear on critical examination to be reliable and significant will be sufficient to constitute the prima facie evidence the applicant is required to produce. 7 The data that the European Roma Rights Centre, representing the applicants, had collected concerning the placement of children, both Romani and non-Romani, in ostrava in 1999 demonstrated that, whereas only 1.8% of non-Romani children attended special schools, 50.3% of all Romani children did so, despite only constituting 5% of the school population in the town. 8 As regards the standards and quality of these statistical figures, although the grand Chamber admitted that their reliability might be questioned, it noted that the Czech authorities had not succeeded in rebutting them, especially by submitting their own alternative evidence. The court considered that the figures submitted by the applicants revealed a dominant trend that was confirmed both by the Czech authorities and by independent supervisory bodies that have looked into the question.
The grand Chamber concluded that the statistical figures themselves sufficed to establish a prima facie case of discrimination and that, as a consequence, the burden of proof shifted to the Czech authorities. to provide guidance concerning the kinds of proof, including but not limited to statistical evidence, which might be relevant to a claim of a violation of Article 14. They noted that the chamber had discarded the overwhelming statistical evidence they had adduced, without checking whether or not it was accurate, despite the fact that it had been corroborated by independent specialized intergovernmental bodies such as ECRI, CERD, and the FCNM Advisory Committee and by the government's own admission. 7 At the outset, the court stated that in its previous case law the court itself had noted that there are no procedural barriers to the admissibility of evidence or predetermined formulae for the assessment of prima facie evidence of differential treatment. 72 For the court, its decisions can be supported by the free evaluation of all evidence, including inferences from the facts and the parties' submissions. In particular, for the court : "proof may follow from the coexistence of sufficiently strong, clear and concordant inferences or of similar unrebutted presumptions of fact […] , the specificity of the facts, the nature of the allegation made and the Convention right at stake." 7 As said earlier, in the D.H. case, the court applied the principle that where an applicant alleging indirect discrimination establishes a rebuttable presumption that the effect of a measure or practice is discriminatory, the burden then shifts to the respondent state, which must show that the difference in treatment is not discriminatory. 7 In the D.H. case, the evidence submitted by the applicants were regarded by the Strasbourg Court as sufficiently reliable and significant to give rise to a strong presumption of indirect discrimination. Accordingly, the burden of proof had to shift to the Czech authorities, who had to show that the difference in the impact of the legislation was the result of objective factors unrelated to ethnic origin-proof that, in the D.H. case, the Czech authorities were unable to present. 7 The correct application of the shift in the burden of proof is imperative to ensue victims are not deprived of an effective means of enforcing the principle of equal treatment; otherwise, it would be extremely difficult in practice for applicants to prove indirect discrimination without such a shift in the burden of proof. 7 The statistical figures submitted by the applicants provided for the court a general picture of the situation, not only in the ostrava region, but more generally in the Czech Republic, showing that, even if the exact percentage of Roma children in special schools remained difficult to establish, their number was disproportionately high. Accordingly, in the court's view, the relevant Czech legislation, although formulated in neutral terms, had "considerably more impact in practice on Roma children than The conclusions of the grand Chamber with regard to the use of statistics as a method of proving racial discrimination will probably give more impetus to the discussions about the necessity of collecting statistical data concerning race and ethnicity for the purposes of fighting discrimination. As it is known, currently, statistical data seldom refer to racial or ethnic origin, 78 let alone to Romani origin. 7 Moreover, in several European states, including Sweden and Denmark, data-protection legislation prevents the collection of data about an individual's ethnic origin. 80 Despite the legislative hindrances, even those who are against any kind of ethnic data collection accept that at least some forms of data collection, especially national censuses, are desirable. Indeed, especially in the field of education, there is a compelling need for qualitative and quantitative accurate data on minorities and on Roma in particular, in order to assess the necessary requirements in the development, institutionalization, implementation and monitoring of targeted educational policies. Indicators and benchmarks are considered to be necessary for accurate appraisals of educational policies, including assessments of the extent of discrimination against minorities and the success, or otherwise, of policies to eliminate discrimination.
In this regard, the recent uN Recommendations on Minorities and the Right to Education affirm: "Information-gathering exercises concerning minorities should take place in an ethnically sensitive manner, proceeding through statistical or other operations on a voluntary basis, with full respect for the privacy and anonymity of the individuals concerned, on the basis of their self-identification as members of groups concerned." 8 Likewise, among the six general conditions necessary for the improve- The importance of collecting data disaggregated by ethnicity and gender has also been confirmed by the European Committee of Social Rights. In its recent ruling on the Collective Complaints ERRC v. Greece and ERRC v. Italy, the European Committee established that, with regard to collecting data, where it is generally acknowledged that a particular group is or could be discriminated against, states have responsibility to collect data, including data disaggregated by ethnicity or other grounds, with due safeguards for privacy and against other abuses. Such data is indispensable to the formulation of rational policy for social inclusion. The question on how to collect data referring to racial or ethnic origin without violating the rules of protection of sensitive personal data as well as the choice concerning the best method of identifying Roma for statistical purposes must be discussed and solved, but a general consensus on the necessity to collect reliable data on minorities and, particularly, on Roma is certain beyond any doubt.
C. Non-Waiver of the Right Not to be Discriminated against and the Principle of Informed Consent
In the first D.H. decision, the chamber put particular emphasis on the responsibility of the applicants' parents, whom the court effectively blamed for failing to exercise based on self-identification in the case of Roma would not work adequately as the picture would be too distorted. The only remaining possibility is therefore identification by a third party observer. It can never be sufficiently exact either, but I still believe that most Czech Roma can be identified by visible criteria. The picture would be definitely much more precise if the number of Romani children in a classroom would be determined by a wellinstructed teacher (as it was, after all, done in the Ostrava case) rather than based on the self-declaration of parents. their 'natural duty' as parents. 8 The chamber appeared to have given no weight to the applicants' submissions that where consent is uninformed, it should not be considered consent at all. For goodwin: "To view a child's right to educational opportunity as being subject to the consent of the parent flies in the face not only of the progressive development of children's rights and the wide consensus that underpins them, but also of more than fifty years of compulsory education legislation in Europe, regardless of the wishes of the parents." 8 The grand Chamber decided to also reverse the chamber's approach in this regard. For the grand Chamber: "[T]he Roma parents were faced with a dilemma: a choice between ordinary schools that were ill-equipped to cater for their children's social and cultural differences and in which their children risked isolation and ostracism and special schools where the majority of the pupils were Roma." 8 In the words of the International Federation for Human Rights, which submitted an amicus curiae brief:
[T]he applicants' parents had chosen what they saw as being the lesser of two evils, in the absence of any real possibility of receiving an integrated education which would unreservedly welcome Roma. The disproportion between the two alternatives was such that the applicants' parents had been obliged to make the choice for which the government now sought to hold them responsible.
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The Czech authorities themselves admitted that parents' consent in the ostrava case had been given by means of a signature on a precompleted form that contained no information on the available alternatives or the differences between the special-school curriculum and the curriculum followed in other schools. Nor did the domestic authorities appear to have taken any additional measures to ensure that the Roma parents received all the information they needed to make an informed decision or were aware of the consequences that giving their consent would have for their children's futures. 88 For the court, in view of the fact that a difference in treatment was established in the D.H. case, it followed that any such consent would signify an acceptance of the difference in treatment, even if discriminatory, in other words, a waiver of the right not to be discriminated against. However, under the court's case law, the waiver of a right guaranteed by the convention-in so far as such a waiver is permissible-must be established in an unequivocal manner and be given in full knowledge of the facts, that is to say, on the basis of informed consent and without constraint. 8 Due to the fundamental importance of the prohibition of racial discrimination, the grand Chamber considered that no waiver of the right not to be subjected to racial discrimination can be accepted and thus the Czech authorities' argument on the parents' liability, previously shared by the chamber, was rejected.
0 Yet, to reach this conclusion, the grand Chamber embarked in a line of reasoning that raised a number of criticisms linked to stereotypes and generalizations of Roma.
D. Stereotyping and Generalization in the D.H. Judgment
In the discussion concerning the waiver of the right not to be discriminated against and the informed consent of Romani parents, a problematic area arises in the grand Chamber's decision. At the outset, the grand Chamber recognized the 'gypsy' stigma attaching to Roma, independent of any desire or affirmation on the part of the individual person concerned: "As a result of centuries of rejection many Roma communities today live in very difficult conditions, often on the fringe of society in the countries where they have settled, and their participation in public life is extremely limited." Then, the grand Chamber reaffirmed the concept formulated in the so-called gypsy/ Travellers cases, 2 namely that Roma are a specific type of disadvantaged and vulnerable minorities as a result of their turbulent history and constant uprooting, and thus confirmed the need to give 'special consideration' to the needs and different lifestyle of Roma/gypsies both in the relevant regulatory framework and in reaching decisions in particular cases.
When it comes to the parents' consent, the grand Chamber affirmed: "In the circumstances of the present case, the Court is not satisfied that the parents of the Roma children, who were members of a disadvantaged community and often poorly educated, were capable of weighing up all the aspects of the situation and the conse- quences of giving their consent." Clearly, the court appeared to have adopted a rather stereotyped and generalized idea of Roma parents and their capacity to perform their parental duty, endorsing the idea that in certain circumstances 'paternalistic' measures may be justified.
In his dissenting opinion, Judge Borrego Borrego, referring to the grand Chamber's comments on the Roma parents, underlined:
Such assertions are unduly harsh, superfluous and, above all, unwarranted. […] I find this particularly disquieting. The grand Chamber asserts that all parents of Roma children, "even assuming" them to be capable of giving informed consent, are unable to choose their children's school. Such a view can lead to the awful experiences with which we are only too familiar of children being "abducted" from their parents when the latter belong to a particular social group because certain "wellintentioned" people feel constrained to impose their conception of life on all. An example of the sad human tradition of fighting racism through racism.
The court might thus have fallen into the same trap that is at the basis of many segregation practices applied in 'good faith', with the conviction that good intentions justify 'paternalistic' measures (above). To avoid stereotyping and generalizations, the court should have used a more multifaceted view of the Romani identity-in which social deprivation may be an element in many cases but not the predominant distinctive element in general terms. 7 This approach is closely linked to the 'structural' discrimination that the grand Chamber has identified as featuring the D.H. case.
E. A Case of Structural and Systematic Discrimination
one of the most innovative parts of the D.H. decision can be found at the very end of the court's ruling. In its conclusions, the grand Chamber held that the relevant Czech legislation, as applied in practice at the time, had had a disproportionately prejudicial effect on the whole Romani community. It therefore considered that the applicants, as members of that community, had necessarily suffered the same discriminatory treatment. on the basis of this conclusion, the court considered every applicant as being 'victim' of a convention's violation, although it judged that it did not need to examine the prejudice suffered by each individual applicant, because this emerged from the fact that they belong to the Romani community. Along the same lines, Judge Borrego Borrego in his dissenting opinion commented on the grand Chamber approach: "This, then, is the Court's new role: to become a second ECRI (European Commission against Racism and Intolerance) and dispense with an examination of the individual applications […] . None of the applicant children or the parents of those applicants who were still minors were present at the hearing. The individual circumstances of the applicants and their parents were forgotten." 00 In this regard, the grand Chamber judgment is thus innovative as it addressed not only the issue of indirect discrimination (above) but also the issue of structural or systematic discrimination that is the result of a particular racial group being systematically placed in a disadvantaged position in various areas of social life. 0 The approach taken by the grand Chamber to consider the applicants as individuals who have necessarily suffered a prejudice as members of the Romani community does not mean that the court has not assessed the individual circumstances of each applicant to verify their victim status. If this were the case, the D.H. case would have been considered an actio popularis, namely an abstract petition concerning a national law or governmental practice which concerns other individuals than the applicants, and as such, it would have been declared inadmissible. Each applicant as member of a 'group of individuals' has indeed independently qualified as a 'victim' because the rules of the court relating to the capacity and standing before it are inextricably linked to the requirement that an applicant must claim to be the victim of a violation of one or more convention rights.
02
The approach followed by the grand Chamber in the D.H. case resembles very closely the approach taken by the Strasbourg Court in cases of potential victims. In fact, although actio popularis is not permitted under the convention system, the court has expanded the notion of a victim in other ways, having reviewed cases in which the applicants were characterized as potential victims. In these cases, the convention system permits an applicant to complain that the law itself violates their convention rights, even if there has been no specific measure implemented against them. Potential victims of convention violations, however, must satisfy the court that there is a real personal risk of being directly affected by the violation. victims. For example, in Malone v. The United Kingdom, the uK government merely conceded that as a receiver of stolen goods, the applicant was a member of a class of persons who were liable to have their communications intercepted on the basis of a simple request by the police. 0 The applicant could therefore claim to be a 'victim' of a violation of the convention by reason of the very existence of a given practice, quite apart from any concrete measure of implementation taken against him.
0 Another example of potential victims is the case of Open Door and Dublin Well Woman v. Ireland, which concerned an injunction imposed by the Irish courts preventing the dissemination of information to pregnant women on abortion facilities outside Ireland. 0 The Irish government raised objections about the victim status of two of the applicants who joined the application as women of child-bearing age, but who were not pregnant. The court held that the two applicants belonged to a class of women of child-bearing age that might be adversely affected by the restrictions imposed by the injunction and thus they ran the risk of being directly prejudiced by the measure complained of.
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Despite this analogy with the notion of 'potential victims', the conclusion of the grand Chamber in the D.H. case on this point, although being innovative and clearly positive in many respects for the victims, leaves open a number of questions, in particular whether the conclusions in the D.H. case should apply only in this specific case, or can be generalized for every case of structural violations. Moreover, even if the court did not examine the prejudice suffered by each individual applicant, the question arises of whether the Czech government could hypothetically have had the chance to rebut the presumption of discrimination in individual cases, for example, by offering a strong piece of evidence proving that one of the applicants was objectively mentally disabled. or does the grand Chamber indicate that even a mentally disabled Romani child hypothetically placed correctly in a special school would nevertheless win the case simply because he or she is a member of the community unjustifiably disadvantaged by the practice? 08 The problem of structural discrimination suffered by the Romani community in education as raised by the grand Chamber is an example of the broader problem arising from the structural dysfunction in the operation of the legal systems of some contracting states of the convention that the court sought to address with the adoption of Protocol No. 14 to the convention, which, as said earlier, is not entered into force yet. which derive from the same structural cause as an earlier application which has led to a judgment finding a breach of the convention (repetitive cases following a so-called "pilot judgment"). 0 Protocol No. 14 foresees that for repetitive cases-in which a case is one of a series deriving from the same structural defect at the national level-a committee of three judges could both rule on admissibility and give judgment under a simplified summary procedure, whereas under the current system, judgments can only be given by seven-judge chambers.
It has to be noted that, according to the Report of the group of Wise Persons in charge of providing suggestions and recommendations on how to improve the Strasbourg mechanism system, a pivotal element to tackling the problem of structural violations is the improvement of domestic remedies, and in this regard, they propose "a Convention text placing an explicit obligation on the States Parties to introduce domestic legal mechanisms to redress the damage resulting from any violation of the Convention, and especially those resulting from structural or general shortcomings in a state's law or practice." 2 It follows that this type of structural problem, as the structural discrimination in the D.H. case, should be mainly addressed by the contracting states through domestic remedies and reforms to be adopted within the national legal system, if necessary with the assistance of the Council of Europe in terms of expert advice, judicial or police training schemes.
In other words, the judgments of the court are only parts of a major effort that should be mainly put in place domestically by the states concerned, if necessary with the support of the European institutions.
Iv. Impact in the Czech Republic and Beyond
In the D.H. case, apart from a financial award in respect of non-pecuniary damagesas a result of the humiliation and frustration caused by the indirect discrimination of which they were victim-no individual measures were foreseen: the applicants, at the time the judgment was delivered, were between 16 to 22 years old and had therefore exceeded the age of primary education.
For According to the grand Chamber, the legislation criticized in the D.H. case was already repealed at the time the final ruling was adopted: the new Czech School Act was introduced providing that children with special educational needs, including socially disadvantaged children, are to be educated in ordinary primary schools.
In Beyond the conclusions and recommendations of the Strasbourg organs, the D.H. case can be considered the starting point of a longer reformative process. The submission of the application in 2000 had already forced changes in the Czech educational law. At the time the initial lawsuit was brought, Czech legislation prohibited graduates of special schools from qualifying for normal secondary education, but in 2000, the government revoked this rule. 8 In addition, in 2004, while the application was pending before the Strasbourg Court, the Czech Parliament adopted legislation that abolished special schools in name and modified the system of special education providing for children with special educational needs, including 'socio-cultural disadvantaged' children, to be educated in ordinary schools.
The D.H. case has the potential to generate fundamental implications across the region for the education of Romani children, by condemning the practice of segregation and by increasing pressure upon governments to rapidly bring it to an end. Comparative experience with desegregation in other countries, however, suggests that decades may be needed to measure progress. As regards the Czech Republic, the implementation of the Strasbourg judgment has been strongly criticized. The shortcomings of the Czech School Act introduced in 2004 and subsequent norms and regulations are outlined in a report submitted by ERRC to the Committee of Ministers.
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The ERRC considers the reforms in the school structure of the Czech Republic "cosmetic changes only" 22 The main criticism is that the Czech authorities have merely relabeled 'special remedial schools' as 'practical primary schools' without any substantial change, for instance in the composition of their teaching staff or in the content of their curriculum, leaving untouched the unequal educational opportunities for Roma children.
2 Indeed, abolishing the term 'special remedial schools' and relabeling the children attending them as 'socially disadvantaged' has not meaningfully improved the educational opportunities for them. 2 The fact that despite assurances of the Czech government, the situation of Roma students has not improved, has been also confirmed by research conducted by the ERRC during the first half of 2008. According to the ERRC, curriculum modifications introduced in 2007 have actually made it harder for Roma students to move into the educational mainstream.
2 In fact, although overall enrolment in regular schools is declining, enrolment in special schools has remained the same, and this, according to ERRC, indicates that Roma students are not moving into regular schools and that the Czech reforms have not meaningfully improved the educational opportunities for Roma children. Another criticism made to the Czech school reform is that the Czech legislation employs a controversial terminology of defining special educational needs, which is explicitly associated with Roma. 27 The category 'children with social disadvantage' is defined by the Czech Schools Act as to include children from "family environment with a low social and cultural status" without any explanation in the act itself or elsewhere on the criteria for defining such status. 28 Neither the Schools Act nor implementing regulations provide any guidance as to who identifies children with social disadvantage and on the basis of what criteria.
The formulation-children with social disadvantage-and its definition clearly implies that cultural background is considered to be a disadvantage-a notion that according to ERRC has largely predetermined the erroneous placement of Romani children in special schools in the Czech Republic.
2 This biased approach towards Roma can also be found in the 2005 Czech 'Roma Integration Policy Concept' that outlines key policy measures and actions aiming at improving the social situation of the Roma and combating racial discrimination.
0 The document also makes reference to the Roma 'cultural disadvantage' that, according to the then Eu Monitoring Centre on Racism and Xenophobia (now Fundamental Rights Agency) "raises questions regarding its understanding of the intrinsic value of Roma culture".
In various press conferences in 2008, the Czech Minister of Education ondřej Liska explicitly acknowledged that elements rightly named as tending toward segregation still remain in the Czech educational system, that Romani children are wrongly placed into schools with lower standards and that the transformation of the former special remedial schools that were criticized by the European Court of Human Rights into practical primary schools has not produced desirable results until now.
For Minister Liska, the main causes of the legislative failure are to be found in the absence of a coordinated system supporting the school successes of children endangered by social exclusion, by problematic diagnostics, and also by the family environment when parents themselves require practical primary school for their children-although, as Hruba, notes commenting on Liska's remark, "without any acknowledgement of the factors contributing to this."
The diagnosis made by the Czech minister has been partly confirmed by the FCNM Advisory Committee, who has identified the local authorities as being the main factor responsible for the reform's failure because they do not systematically implement the government's school support scheme and do not always have the determination needed to act effectively in this field.
In light of the disappointing results of the Czech reforms in the field of education, the Czech Ministry of Education has decided to focus on collecting relevant data through sociological and detailed analysis of forms and causes of early exclusion of children from socioculturally disadvantaged environments.
on the basis of this data, the Ministry plans to elaborate an amendment of the School Act regulating the education of pupils with special educational needs in which Ngos will also be involved through specific working groups.
The minister further intends to intensify inclusive approaches in preschool education.
7 Pre-primary education is in fact considered to have the highest returns in terms of the achievement and social adaptation of children. 8 In this regard, the Eu calls on member states to invest more in pre-primary education as an effective means to establish the basis for further learning, preventing school dropout, thereby increasing equity of outcomes and overall skill levels.
For the ERRC, the most effective way to implement the D.H. ruling would be to introduce specific legislative measures imposing binding obligations on public authorities to eliminate segregated education.
0 As said earlier, for some observers, the D.H. ruling also implies a duty of reasonable accommodation or even a duty of affirmative action despite the fact that the court's judgment is not clear on this point. Cariolou notes that although the applicants' representatives chose to treat the case as one that did not concern the state's obligations to take affirmative action, perhaps in a strategic move to simplify matters, the court's final pronouncement said that, in the circum-stances of this case, affirmative action was indeed required under the terms of Article 14 of the Convention.
In his concurring opinion to the chamber's ruling, Judge Costa noted that affirmative action in the D.H. case would have entailed increased resources for special schools to avoid the risk of their becoming, if not educational 'ghettos', then at least 'dead ends' where pupils remain until they reach the minimum school-leaving age. However, when it comes to deciding whether such an obligation exists, Judge Costa said: "it seems to me that up till now this Court has refused to consider it a State obligation." 2 It is well know that the convention is to a great extent concerned with limits on interferences with rights by public authorities (negative obligations). However, there are a number of areas in which it is clearly established that states are also required to take steps to ensure the observation of certain convention rights (positive obligations). For instance, the obligation on states provided in Article 2(1) to protect everyone's right to life has been interpreted as creating a positive duty to safeguard lives. In Osman v. the United Kingdom, for example, the court found a positive obligation to take preventive operational measures to protect those whose lives were at risk from criminal attack. In Nachova and others v. Bulgaria, the court emphasized that strict positive obligations are placed on the state when investigating racist violence.
As seen, positive actions are not automatically prohibited by the convention, but they will depend upon the justification for the difference in treatment in each case.
Clarifications as to whether and under which circumstances affirmative actions are expected on the part of the state, especially as Roma are concerned, would certainly be required from the Strasbourg Court in future cases.
v. other European Countries' Practices
The analysis hitherto was conducted on the reasoning elaborated by the grand Chamber in the D.H. judgment, which allows us to contextualize the ruling in the wider European context. In its conclusion, the court has in fact emphasized that as it was apparent from the documentation produced by ECRI and the report of the CoE Commissioner for Human Rights, 7 the Czech Republic is not alone in having encountered difficulties in providing schooling for Roma children: other European States had had similar difficulties. 8 The court even acknowledged that the Czech Republic, unlike other European countries, had sought at least to tackle the problem.
In this regard, some dissenting opinions annexed to the grand Chamber's judgment raised the issue of a double standard that the court would have adopted in assessing old and new member states. In particular, the Czech Judge Jungwiert elaborated at length on how old Eu member states have been unable to resolve issues relating to the education of gypsies and Travellers and suggested that, as a consequence, there should be more self-restraint in criticizing the Czech Republic. 0 By joining the dissenting opinion expressed by Judge Jungwiert, the Slovenian Judge Zupancic argued very polemically: "No amount of politically charged argumentation can hide the obvious fact that the Court in this case has been brought into play for ulterior purposes, which have little to do with the special education of Romani children in the Czech Republic. The future will show what specific purpose this precedent will serve."
As for the fact that the court itself has admitted that the Czech Republic is the only Contracting State of the Convention that has tried to tackle the special educational troubles of Roma children, the Slovenian judge observed: "It then borders on the absurd to find the Czech Republic in violation of anti-discrimination principles. In other words, this 'violation' would never have happened had the respondent State approached the problem with benign neglect." 2 Segregation of Roma children in education-including in de facto situations-is a widespread problem in many contracting states of the convention, including 'old' democracies where the 'benign neglect' denounced by Judge Zupancic is probably more the rule than the exception. As seen earlier, the court has no jurisdiction to review laws or practices in abstracto, only concrete cases brought before it by individuals or, in rare instances, by one or more state parties can be decided by the court. The direct access by individuals to the court is indeed one of the strengths of the Strasbourg system, but at the same time it is also a limitation not only because the open access to individual petitions has generated an enormous workload for the court, but because the cases decided by the court are exclusively those raised by individuals through specific applications, and these are obviously less numerous than the actual violations occurring within the contracting states.
The most conclusive proof of the court's statement that "the Czech Republic is not alone in having encountered difficulties in providing schooling for Roma children" is probably the judgment in Sampanis and Others v. Greece, adopted unanimously by the The Sampanis case concerned a number of Romani children who, due to enrolment difficulties, missed a full year of primary school education (2004) (2005) and, subsequently, were placed in preparatory classes in a separate building attended only by Roma and located five kilometers from the primary school's main premises.
The court considered that the school should have paid particular attention to the vulnerable position of the Roma and should have facilitated the Roma's enrolment. Moreover, the court found that there were neither clear criteria nor assessments on the basis of which children were placed in separate classes. Although the court accepted that preparatory classes to help children adjust to the ordinary school system could be justified, the selection of children should be based on non-discriminatory criteria. The greek government's argument that the parents had consented to such placement was countered by the court, which held that the possibility to waive one's right not to be discriminated on the basis of race was not acceptable.
7
The Sampanis case draws attention and reinforces the position stemming from the D.H. case, namely that the segregation of Romani children in inferior schools and classes is illegal and that European governments must take responsibility for this. It is noteworthy that the court's analysis of the placement in special classes indicates that such measures would only be admissible if there were clear and non-discriminatory criteria for placement, regular assessment tests to monitor development and that such placement would only be provisional as a reasonable objective to enable children to enter ordinary classes in due course. 8 Some observers note that the Sampanis judgment is very promising because, alongside the greek judge, the Cypriot and the Croatian judges also voted against greece.
In particular, Judge vajic from Croatia, the president of the chamber's sec- case. This may be explained by the fact that the Sampanis case revealed a more active engagement of the greek authorities (Ministry of Education and the school's authorities were concerned) in discrimination, which effectively denied the applicants the right to any education for a whole academic year. In the Sampanis case, the court gave special consideration to the reaction of local non-Romani parents who did not want their children to attend the same school with Romani children and had staged numerous protests, including preventing their children from attending school. The court held that it was necessary to take into account these "incidents of a racist character" and concluded that these events had an impact on the authorities' decision to send the Romani children to the segregated annex housed in prefabricated containers. Similarly to the D.H. and Sampanis cases, the applicants turned to the Strasbourg Court claiming that their placement in the segregated Roma-only classes, in which the curriculum was significantly reduced in scope and volume as compared to the officially prescribed teaching plan, stemmed from a practice of discrimination based on their ethnicity by the schools concerned, reinforced by pervasive anti-Romani sentiment of the local non-Romani community. As a result of this practice of racial/ethnic segregation in education, they alleged to have suffered degrading treatment in violation of the right not to be subjected to degrading treatment (Art. 3 ECHR) in addition to a violation of the right to education (Art. 2 Protocol No. 1 to the ECHR), as in the D.H. and Sampanis cases.
Despite large volumes of factual evidence presented by the applicants showing that an overwhelming number of Roma children ended up in the segregated classes for the Roma only, the chamber ruled that they had failed to show sufficient evidence that the curriculum they followed was reduced compared with the one followed in regular classes and accepted the claim of the Croatian authorities that the placement of the applicants in Roma-only classes was based on their inadequate Croatian language 160 skills, which allows for a wider margin of appreciation. Thus, no violation of the right to education taken alone or in conjunction with the prohibition of discrimination (Art. 14 ECHR) was found.
The court further ruled that notwithstanding statistical evidence, there was not "sufficient evidence that there existed a prevalent prejudice […] to attain the level of suffering necessary to fall within the ambit of Article 3 of the Convention".
In evaluating the difference of treatment in the Oršuš case, the chamber seemed to put special emphasis on the fact that the separation of Romani children in separate classes materialized within the ordinary schools-as is the case in many 'old' democracies-and that the children were not placed in special schools, as in the D.H. case, and this-according to the chamber-made the transfer from separate class to ordinary class "more flexible". 163 Ibid., paras. 65-66. The applicants maintained that their language deficiency was never substantiated and that segregation must not be considered an appropriate response to language deficiency because it breaches the reasonable proportionality between the means employed and the aim sought to be realized by the separation of the applicants. Moreover, the claim that the separation was necessary due to the applicants' poor command of the Croatian language was introduced by the Croatian authorities only when the case had been filed before the domestic courts; all of the applicants received good grades in Croatian language in the course of their studies. The D.H. judgment is innovative in many respects. The court sets out unequivocally that racial segregation in education is banned in the CoE member states. Moreover, the court has affirmed that equal access to education for Roma is a persistent problem throughout Europe and that discriminatory barriers to education for Romani children are present in a number of European countries. Noteworthy also is the reaffirmation of the special situation of Roma as an ethnic minority group, who have become a specific type of disadvantaged and vulnerable minority requiring special protection.
The D.H. ruling will surely assist lawyers regarding both substantive and procedural issues in cases of discrimination. Firstly, it clearly states that intent is not necessary for the conclusion that discrimination occurred. Secondly, it gives a clear example of an indirect discrimination case. This is important, since the definition contained in the text of the law itself may not suffice, especially in a case in which a quite new legal concept is introduced.
By adopting a contextual approach in which the facts of the case emerge as elements of a larger picture of entrenched past systemic discrimination, the court also vindicated the equal rights of disadvantaged Romani children who had been victims of systematic exclusion from equal educational opportunity.
So far, so good? Not really. Roma pupils continue to present a challenge to educational policies and institutions in all CoE member states, because widespread prejudice and negative stereotypes prevent the integration of Roma pupils into mainstream schools.
Most international organizations call on their member states to introduce desegregation programmes ensuring free access to quality education for Roma children and the prevention of the rise of anti-Romani sentiment amongst schoolchildren and, at the same time, to move beyond mere desegregating policies opting instead for genuine, fully fledged forms of more-inclusive education for all.
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The implementation of inclusive policies faces, however, numerous difficultiesfrom a degree of hostility on the part of the parents of non-Romani children to 'incentives' for non-Romani as well as Romani parents to maintain the high levels of Roma children in segregated schools. 7 As the chamber noted in its admissibility decision 72 In this regard, in the Oršuš ruling, the court explicitly stated that the placement of children in separate classes is a positive measure if designed to assist them in acquiring knowledge, for instance, language knowledge, necessary for following the school curriculum. 7 only Judge Cabral Barreto in his dissenting opinion ventured to affirm that, if a child, for any reasons not linked to mental problems, finds it difficult to pursue a normal school education, he or she should be entitled to expect the state to take positive measures to compensate for his or her problems and to afford him or her a means of resuming the normal curriculum. Yet, as seen earlier, an obligation to adopt positive action is still controversial because it has not been yet formulated in clear terms by the Strasbourg Court, although other organs of the Council of Europe, such as the European Committee of Social Rights and the CoE Parliamentary Assembly, have been much more progressive in this respect.
As in a vicious circle, social deprivation, segregated housing and poverty directly influence the educational perspectives and opportunities for Roma. It is therefore crucial to adopt an holistic approach to these problems and provide adequate financial and other means to enable Roma pupils to participate in mainstream schools including specific training for Roma teachers to promote teaching 'in' and 'of ' the Romani language and the Roma culture, as well as to provide alternative models counteracting negative social stereotypes. 7 The aim of any educational policy should be to create the larly, parents with disabled children receive higher welfare benefits to take care of them. Teachers and school personnel do not wish to lose those provisions that ensure their jobs; at the same time, welfare for a disabled child represents income that some poor Roma and Sinti families would not otherwise have." oSCE, op.cit. note 134, 41. Likewise, Larry olomoofe, from ERRC, reports: "During a fact finding research trip to Moldova in November 2007, I was told by a number of Romani parents that they sent their children to the 'Roma School' because they were safe there, could practice Romani culture and because the teachers liked them. They also stressed that since they were chronically impoverished, school meals that were provided there was a major help for them relieving them of some of the burden of having to feed their children during the day." olomoofe, op.cit. note 42, 70. A holistic approach addressing also the economic difficulties of many Romani families would contribute to eliminating some of the erroneous motivations in favour of maintaining the special schools for Romani pupils. The importance of teaching 'of ' and 'through the medium' of the Romani language is increasingly referred to in state reports and in the opinions of the Advisory Committee as a necessary element of the efforts to ensure access to education for the Roma. In the opinion on Romania, for instance, the Advisory Committee mentioned that there was in conditions for civic integration and social and intellectual development in accordance with the principles that all children and their parents must be entitled to expect from the states in the education sphere.
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In the cycle of marginalization and discrimination caused by a convergence of historical, social and political factors in which the practice of segregated schooling has proliferated, the judiciary can play a fundamental role in identifying problems concerning not only civil and political rights but also economic and social rights. The D.H. ruling certainly is and will be instrumental in shaping the future jurisprudence, as well as the understating of the notion of discrimination and the right to education, as one of the most relevant empowering social right. The D.H. case also raises a structural problem of discrimination that deserves a systematic solution in which, in addition to the judiciary, there is the need for strong action by the legislator and the public authorities, especially at the local level, to implement policies and programmes.
The future rulings of the Strasbourg Court on segregated education, in particular the Oršuš case pending before the grand Chamber, will tell us whether the court will continue on the progressive path followed in the D.H. case or will reverse in a more conservative and formalistic closure. Certainly, the D.H. case, followed by the Sampanis case, with its pros and cons, i.e., a clear condemnation by the most prestigious European judicial body of segregation in education-although the controversial dissenting opinions and a number of legal questions are still open-nevertheless gives us reason for hope and optimism regarding the struggle for the emancipation of the Roma minority. (1996) , which is a comprehensive text containing information on some crucial aspects of minority education. The Hague Recommendations follow the spirit of the Framework Convention and the aims of education as described in the Convention on the Rights of the Child in adopting the basic assumption of the need to balance the goal of the preservation and development of minority identity and language with that of the integration of minorities in the societies in which they live as well as a dialogue between different individuals and groups. See 
